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No. 9440

IN THE

United States Circuit Court of Appeals
FOR THE NINTH CIRCUIT

Ralph Wagner,

vs.

United States of America,

Appellant,

Appellee.

PETITION FOR REHEARING.

This is a petition for rehearing after a decision by

this Honorable Court affirming the judgment of the Dis-

trict Court. The opinion of this Court was filed April

8, 1941. For convenience, a copy thereof is inserted in

the appendix to this petition.

Most of the matters presented by the appellant on

his appeal have been so briefly disposed of in the opinion

that we feel nothing would be gained by restating, or

again urging them. However, two matters touched upon

in that opinion are entitled to further consideration.

The appellant was convicted under an indictment charg-

ing income tax evasion and was sentenced to a term of

imprisonment of two years and to pay a fine of $2500.00.
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Point One.

In passing- upon the sufficiency of the affidavits sub-

mitted by the appellant in support of his motion to re-

mand this cause to the trial court for its ruling upon a

motion for a new trial this Court stated:

''We have carefully reviewed all of the affidavits

and find them to consist largely of hearsay state-

ments and of impeachment of testimony received in

the trial. We do not regard them as meeting the

requirements, and particularly requirement (e) of

Johnson v. United States, 32 Fed. (2d) 127 (C. C A.

8)."

Of course, in Johnson v. United States, the opinion,

so far as the motion for a new trial was concerned, is

primarily based upon the grounds as declared in that

opinion

:

"First, the evidence was not newly discovered; and,

second, the motion for a new trial does not disclose

proper diligence. The first point alone, upon the

facts in this case, is destructive of appellant's right

to a new trial on the ground of newly discovered

evidence."

We respectfully submit that "requirement (e) of John-

son V. United States" mentioned in the opinion of this

Court, is really dictum, so far as that case is concerned.

We also respectfully urge that in the instant case, the

affidavits submitted by the appellant in support of his

request that his cause be remanded for ruling upon the

motion for a new trial, demonstrate that the evidence

which he will produce upon a new trial is newly discov-

ered, and also, that the appellant has exercised proper
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diligence fsee the affidavits on tilt herein of Ralph Wag-

ner, Thomas Hunter, Frank E. Wellens, Theresa Pet-

tinger and Luis A. Trias).

The Notice of Appeal herein, is dated February 5,

1940, and was filed in duplicate with the clerk of the

trial court on February 6, 1940 [Tr. pp. 8-10]. That

clerk was by Rule IV of Criminal Practice and Pro-

cedure required to ''immediately forward the duplicate

Notice of Appeal to the clerk of the appellate court".

That was done. From that time on, the appellate court

had supervision and control of the proceedings. The

jurisdiction of the trial court was lost, except as to its

power to perfect and complete the record for appeal in

aid of the appellate court's jurisdiction.

"From the time of the filing with its clerk of the

duplicate notice of appeal, the appellate court shall,

subject to these rules, have supervision and control

of the proceedings on the appeal. . .
." (Rule

IV, Criminal Appeals Rules.)

Thereafter, so far as a new trial application is

concerned, "the trial court may entertain the motion

only on remand of the case by the appellate court

for that purpose, and such remand may be made at

any time before final judgment." (Rule II (3),

Criminal Appeals Rules.)

It is apparent, therefore, that the appellant has done

the only thing he could do after the appeal was per-

fected by applying to this Court for an order to remand

this cause to the trial court for its ruling upon his motion

for a new trial. He did that with diligence.

Granting for the moment, and for the purpose of ar-

gument only, that as held by this Court in its opinion,



the affidavits submitted by the appellant "consist largely

of hearsay statements and of impeachment of testimony

received in the trial", we still urge that that did not justify

this Court in refusing to remand. In passing upon the

question as to whether or not this cause ought to be re-

manded for action by the trial court on the motion for

a new trial upon newly discovered evidence, we respect-

fully suggest that "requirement (e) of Johnson v. United

States", quoted in the opinion of this Court, is not ap-

plicable here. Under the present rules of criminal prac-

tice and procedure, the appellate court need not and

ought not consider the question as to whether or not

"the newly discovered evidence would probably produce

an acquittal". The appellate court need only determine

whether or not the matters set out in the affidavits in

support of the motion to remand, justify this Court in

remanding the case to the trial court. If the case is

remanded, it is then up to the trial court to determine

from the affidavits that may have been filed up to that

moment whether or not a new trial should be granted.

Those affidavits in support of the motion for a new trial

may be and probably would be more persuasive in con-

vincing the trial court that a new trial ought to be

granted, than are the affidavits now before this Court.

There is nothing in the new Criminal Practice and Pro-

cedure which would require the defendant to rest his

motion before the trial court upon the affidavits sub-

mitted to this Court in his application for an order to

remand.

This view is borne out by the changes that have been

made in procedure on appeals, particularly as they have

to do with applications for a new trial. The present

Rules of Practice and Procedure in criminal cases were
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promulgated by the Supreme Court, pursuant to an Act

of Congress approved March 8, 1934. They became

effective after the decision in Johnson v. United States,

supra.

Under the old practice, if an appeal had already been

taken, and the term of the trial court at which that

decree, or judgment, was entered had not expired, and it

was desired to reopen the cause for the taking of new

evidence, the proper practice was to apply to the lower

court to reopen the decree or judgment, and in that case,

to request the appellate court to remand the case

(O'Brien's Manual of Federal Appellate Procedure, 1929

ed., p. 39; also, Baltimore Co. v. Phillips (C. C. A, 2),

9 Fed. (2d) 903.)

Obviously, had that procedure been in force when this

appeal was taken, and if within proper time the applica-

tion had been made to remand the cause to the lower

court, that lower court would consider on the motion for

a new trial, whatever matters were then brought before

it touching the motion for a new trial upon the ground

of newly discovered evidence. It seems, therefore, that

by the promulgation of the new rules which provide that

the appellate court may remand the case to the trial

court for its ruling upon the motion for a new trial, it

was not intended to cut off the right of the appellant

to have the trial court pass upon whatever information

was then in its hands bearing upon the newly discovered

evidence. In other words, the promulgation of the new

rules ought not to circumscribe or cut down the right



of the defendant to be heard on the motion for a new

trial on any facts that would justify the trial court in

granting a new trial on newly discovered evidence.

If, in support of his motion for a new trial before the

lower court, the appellant is limited to the affidavits now

on file before this Court, there would be no reason

whatever for the provision in the rules that the motion for

a new trial shall be heard by the lower court when the

case is remanded to that court by the appellate court.

Surely, the appellate court would be equally competent

to pass upon the sufficiency and merits of the affidavits

then before it as would be the trial court. The very

fact that the rules provide for the remanding of the

case to the trial court demonstrates that the trial court

may consider whatever affidavits on newly discovered evi-

dence that may be filed with that court in support of the

motion for a new trial.

As to whether or not the affidavits now before this

court "consist largely of hearsay statements and of im-

peachment of testimony received in the trial" we sub-

mit that such impeachment testimony would certainly have

great bearing in the mind of the trial court as to whether

or not those witnesses so impeached are worthy of belief.

The impeaching testimony could hardly be held to be

inadmissible hearsay if it goes to one of the very material

points of the case; viz., the question as to whether or

not the deductions in the Income Tax return were falsely

and fraudulently claimed by the appellant.



—7—
Point Two.

The language in the opinion of this court, affirming

the judgment of the District Court, clearly demonstrates

the force of the point to which we now call the Court's

attention. That opinion states:

"We have no power to entertain a motion for a

new trial ; hence we consider only whether or not

we should use our discretion to remand."

A careful consideration of the rule referred to (Rule

II (3), Criminal Practice and Procedure) demonstrates,

so we contend that it is not a matter of discretion on the

part of this Court as to whether or not it will remand

the case to the lower court, but one of duty. That rule

provides

:

"A motion for a new trial solely upon the ground

of newly-discovered evidence may be made within

sixty (60) days after final judgment, without re-

gard to the expiration of the term at which judg-

ment was rendered, unless an appeal has been taken

and in that event the trial court may entertain the

motion only on remand of the case by the appellate

court for that purpose, and such remand may be

made at any time before final judgment." (Emphasis

supplied.)

In the case of a defendant who has not appealed and

who moves for a new trial solely upon the ground of

newly discovered evidence before the trial court within

the sixty (60) day period after final judgment, the trial

court must consider and rule upon that motion.

A different situation, however, presents itself accord-

ing to the rule in the event a defendant takes an appeal
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because, as the rule says, if "an appeal has been taken

. . . the trial court may entertain the motion only

on remand of the case by the appellate court for that

purpose".

In the case of a defendant who does not appeal the

trial court must consider and pass upon the motion for

a new trial made within sixty (60) days and made

solely upon the g'round of newly discovered evidence; in

the case of a defendant who does appeal, however, it

would seem by the opinion filed in this case, that the

defendant is denied his absolute right to compel the

lower court to entertain and pass upon his motion for a

new trial and must depend upon the good graces of the

appellate court as to whether or not that court will remand

the cause to the lower court to the end that the motion

may be ruled.

The person who does not appeal may move for a new

trial upon the discovery of new evidence at any time within

sixty (60) days after the final judgment, and that trial

court must hear the motion, but where he appeals he has

no right to have the trial cotu*t pass upon the motion.

He must await the determination by the appellate court

as to whether or not that court will remand the case for

a ruling on the motion. If the rule announced in the

instant case were upheld, and if it is a matter of "dis-

cretion to remand", that which is a right in a defendant

who does not appeal in the hands of an appealing defend-

ant becomes merely a privilege which may be given or

taken away in the "discretion" of the appellate court.

To illustrate. A man may be convicted and prosecute

no appeal. Within sixty (60) days after judgment, he

moves for a new trial upon newly discovered evidence
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which evidence we shall assume is most clear and con-

vincing of his innocence. The trial court would be com-

pelled to hear that motion for a new trial.

Now if the same man who under the same circum-

stances "within five (5) days after entry of judgment

of conviction" (Rule II (2), Criminal Practice and Pro-

cedure) the trial court would immediately lose jurisdic-

tion, except to assist in the perfect and complete rec-

ord for appeal, and under the present decision, the appel-

late court could use its own "discretion to remand"; al-

though it is admitted that such appellate court has "no

power to entertain a motion for a new trial". The exer-

cise of the discretion against any remand is an effective

denial of the motion.

Inasmuch as it is a right of persons convicted of crime

who do not appeal from the judgment to use newly dis-

covered evidence to effect a new trial, it certainly ought

to be, and we think is a I'ight of persons convicted of

crime who do appeal, to use newly discovered evidence

to obtain a new trial.

"That a new trial should ordinarily be granted because

of newly discovered evidence" is elementary declared the

court in Johnson v. United States, supra.

One other thought is worthy of consideration:

When and if the appellate court affirms a judgment,

it becomes final unless an appeal is taken, and if the

non-appealing defendant has a right to move for a new

trial within sixty (60) days after the lower court's judg-

ment is rendered, certainly the appealing defendant should

have that same right after the case is back in the dis-

trict court from the affirming opinion of the appellate
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court. No action should be taken by this court that would

cut ofif or permit of the cutting off from an appealing

defendant of any right which is accorded to a defendant

who does not appeal.

Conclusion.

It is therefore respectfully urged that this petition for

rehearing be granted, or that the judgment heretofore

rendered be vacated or modified in such manner as may be

meet and proper.

Dated: This 5th day of May, 1941.

David H. Cannon,

Attorney for Appellant.

Certification.

I, David H. Cannon, attorney for the appellant herein,

do hereby certify that the above and foregoing petition

for rehearing, in my judgment, is well founded and is not

interposed for the purposes of delay.

Dated: May 5th, 1941.

David H. Cannon,

Attorney for Appellant.



APPENDIX.

Opinion of Circuit Court of Appeals.

In the United States Circuit Court of Appeals for the

Ninth Circuit.

Ralph Wagner, appellant, vs. United States of America,

appellee. No. 9440.

April 8, 1941.

Upon Appeal from the District Court of the United

States for the Southern District of California, Central

Division.

Before: Denman, Mathews and Stephens, Circuit

Judges. Stephens, Circuit Judge.

Appeal by defendant after conviction by the Court sit-

ting under stipulation without a jury, of attempting to

evade payment of income taxes for 1934.

A "Motion for New Trial or to Remand" on the

ground of newly discovered evidence was submitted to this

Court coincident with the submission of the appeal. Af-

fidavits in support of the motion are before us.

Rule 2 (3) Criminal Practice and Procedure provides

for remanding to the trial court for its consideration of

a motion for new trial in certain circumstances. We
have no power to entertain a motion for a new trial,

hence we consider only whether or not we should use

our discretion to remand. We have carefully reviewed

all of the affidavits and find them to consist largely of
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hearsay statements and uf impeachment of testimony re-

ceived in the trial. We do not regard them as meeting

the requirements, and particularly requirement (e) of

Johnson v. United States, 32 Fed. (2d) 127 (CCA8).

We quote from the opinion:

''There must ordinarily be present and concur five verities,

to-wit: (a) The evidence must be in fact, newly discov-

ered, i. e., discovered since the trial; (b) facts must be

alleged from which the court may infer diligence on the

part of the movant; (c) the evidence relied on, must not

be merely cumulative or impeaching; (d) it must be ma-

terial to the issues involved; and (e) it must be such, and

of such nature, as that, on a new trial, the newly dis-

covered evidence would probably produce an acquittal."

See also Isgrig v. United States, 109 Fed. (2d) 131,

194.

The motion is denied.

But one point of error is urged in the opening brief,

"that the Court in arriving at its verdict or judgment

considered a document which was not in evidence". Ap-

pellant quotes in his brief the following which he and the

Government agree was a part of the Court's remarks in

summing up the case:

'T believe there are other palpably false representations.

We have had the history of each horse here and the

deliberate falsification with regard to the prices of the

horses is apparent. It has not even been explained. I

think the Sherry receipt, which is not in evidence, is
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palpably a forgery. It is so declared by Mr. Sherry, and

a comparison of his handwriting with the exemplar, both

in ink and pen, so shows. I also believe the statement is

true of the purported waiver alleged to have been signed

by Ray Sherry and Mrs. Ray Sherry, and I pointed out in

the record when the matter came into the record for

identification, why it was palpably fraudulent and not

written by the man and evidently was a crude attempt to

imitate the signature."

While the record before us does not recite these re-

marks, the Government agrees that we may consider the

record amended so as to include them. There is a petition

here for a writ of certiorari for diminution of the record

so as to include the full statement of the trial judge. The

stipulation serves the purpose, and the petition is denied.

The document said to have been erroneously considered

is the "Sherry receipt" referred to in the quoted state-

ment.

The accountant who prepared the appellant-taxpayer's

1934 income tax return on information furnished by the

taxpayer, testified that Schedule C-14 of the Return set

forth a computation of depreciation items on livestock

owned by the taxpayer. On the schedule appeared the

name of a race horse "Bert Abbe", cost price $8,500.00,

depreciation $1,875.00.

The witness Ray Sherry testified at the trial that he

had sold "Bert Abbe" to the defendant for $550.00.

Thereupon the defendant offered in evidence the so-called
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"Sherry receipt" which was a purported bill-of-sale and

receipt showing $2,500.00 paid for "Bert Abbe", pur-

portedly signed by Ray vSherry. The witness denied that

it bore his signature, and the Court refused the offer

on the ground that the receipt had not been proved au-

thentic. It is apparent that the Court in his remarks was

merely referring to the reason the Sherry receipt was

rejected from evidence, rather than giving it weight as

evidence.

In appellant's closing brief he says:

"It seems clear that the defendant did not have the benefit

of a fair trial, for the following reasons * * *"

and asks us to consider them solely as plain errors al-

though not the subject of exception or assignment.

The ''reasons" given are wholly without merit and are

too flimsy to justify further comment. There is much in

the record tending to prove deliberate fabrication of evi-

dence in building up the taxpayer's indebtedness.

The judgment of the District Court is

Affirmed.

(Endorsed): Opinion. Filed April 8, 1941. Paul P.

O'Brien, Clerk.


